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(o) Enrolled Actuaries. The enrollment and the re-
newal of enrollment of actuaries authorized to prac-
tice under paragraph (d) of §10.3 are governed by the 
regulations of the Joint Board for the Enrollment of 
Actuaries at 20 CFR 901.1 through 901.71.

(p) Effective/applicability date. This section is ap-
plicable to enrollment effective on or after Septem-
ber 26, 2007.

(Approved by the Office of Management and Budget 
under Control No. 1545-0946 and 1545-1726) 

§ 10.7 Representing oneself; participating in 
rulemaking; limited practice; special appearances; 
and return preparation.

(a) Representing oneself. Individuals may appear on 
their own behalf before the Internal Revenue Service 
provided they present satisfactory identification.

(b) Participating in rulemaking. Individuals may 
participate in rulemaking as provided by the Admin-
istrative Procedure Act. See 5 U.S.C. § 553.

(c) Limited practice — 
(1) In general. Subject to the limitations in para-

graph (c)(2) of this section, an individual who is not 
a practitioner may represent a taxpayer before the 
Internal Revenue Service in the circumstances de-
scribed in this paragraph (c)(1), even if the taxpayer 
is not present, provided the individual presents satis-
factory identification and proof of his or her author-
ity to represent the taxpayer. The circumstances de-
scribed in this paragraph (c)(1) are as follows:

(i) An individual may represent a member of his 
or her immediate family.

(ii) A regular full-time employee of an individ-
ual employer may represent the employer.

(iii) A general partner or a regular full-time em-
ployee of a partnership may represent the partner-
ship.

(iv) A bona fide officer or a regular full-time 
employee of a corporation (including a parent, sub-
sidiary, or other affiliated corporation), association, 
or organized group may represent the corporation, 
association, or organized group.

(v) A regular full-time employee of a trust, re-

ceivership, guardianship, or estate may represent the 
trust, receivership, guardianship, or estate.

(vi) An officer or a regular employee of a gov-
ernmental unit, agency, or authority may represent 
the governmental unit, agency, or authority in the 
course of his or her official duties.

(vii) An individual may represent any individu-
al or entity, who is outside the United States, before 
personnel of the Internal Revenue Service when such 
representation takes place outside the United States.

(viii) An individual who prepares and signs a 
taxpayer’s tax return as the preparer, or who prepares 
a tax return but is not required (by the instructions to 
the tax return or regulations) to sign the tax return, 
may represent the taxpayer before revenue agents, 
customer service representatives or similar officers 
and employees of the Internal Revenue Service during 
an examination of the taxable year or period covered 
by that tax return, but, unless otherwise prescribed 
by regulation or notice, this right does not permit 
such individual to represent the taxpayer, regardless 
of the circumstances requiring representation, before 
appeals officers, revenue officers, Counsel or similar 
officers or employees of the Internal Revenue Ser-
vice or the Department of Treasury.

(2) Limitations.
(i) An individual who is under suspension or 

disbarment from practice before the Internal Rev-
enue Service may not engage in limited practice be-
fore the Internal Revenue Service under paragraph 
(c)(1) of this section.

(ii) The Director, after notice and opportunity 
for a conference, may deny eligibility to engage in 
limited practice before the Internal Revenue Service 
under paragraph (c)(1) of this section to any individ-
ual who has engaged in conduct that would justify a 
sanction under §10.50.

(iii) An individual who represents a taxpayer 
under the authority of paragraph (c)(1) of this section 
is subject, to the extent of his or her authority, to such 
rules of general applicability regarding standards of 
conduct and other matters as the Director of the Of-
fice of Professional Responsibility prescribes.

(d) Special appearances. The Director of the Office 
of Professional Responsibility may, subject to such 
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conditions as he or she deems appropriate, authorize 
an individual who is not otherwise eligible to prac-
tice before the Internal Revenue Service to represent 
another person in a particular matter.

(e) Preparing tax returns and furnishing informa-
tion. Any individual may prepare a tax return, appear 
as a witness for the taxpayer before the Internal Rev-
enue Service, or furnish information at the request of 
the Internal Revenue Service or any of its officers or 
employees.

(f) Fiduciaries. For purposes of this part, a fidu-
ciary (i.e., a trustee, receiver, guardian, personal rep-
resentative, administrator, or executor) is considered 
to be the taxpayer and not a representative of the tax-
payer.

(g) Effective/applicability date. This section is ap-
plicable on September 26, 2007.

§ 10.8 Customhouse brokers.

Nothing contained in the regulations in this part will 
affect or limit the right of a customhouse broker, 
licensed as such by the Commissioner of Customs 
in accordance with the regulations prescribed there-
fore, in any customs district in which he or she is 
so licensed, at a relevant local office of the Internal 
Revenue Service or before the National Office of the 
Internal Revenue Service, to act as a representative 
in respect to any matters relating specifically to the 
importation or exportation of merchandise under the 
customs or internal revenue laws, for any person for 
whom he or she has acted as a customhouse broker. 

(g) Effective/applicability date. This section is ap-
plicable on September 26, 2007.

Subpart B — Duties and Restrictions Relating to 
Practice Before the Internal Revenue Service

§ 10.20 Information to be furnished.

(a) To the Internal Revenue Service.
(1) A practitioner must, on a proper and lawful re-

quest by a duly authorized officer or employee of the 
Internal Revenue Service, promptly submit records 
or information in any matter before the Internal Rev-

enue Service unless the practitioner believes in good 
faith and on reasonable grounds that the records or 
information are privileged.

(2) Where the requested records or information 
are not in the possession of, or subject to the con-
trol of, the practitioner or the practitioner’s client, the 
practitioner must promptly notify the requesting In-
ternal Revenue Service officer or employee and the 
practitioner must provide any information that the 
practitioner has regarding the identity of any person 
who the practitioner believes may have possession 
or control of the requested records or information. 
The practitioner must make reasonable inquiry of 
his or her client regarding the identity of any per-
son who may have possession or control of the re-
quested records or information, but the practitioner 
is not required to make inquiry of any other person 
or independently verify any information provided by 
the practitioner’s client regarding the identity of such 
persons.

(b) To the Director of the Office of Professional 
Responsibility. When a proper and lawful request is 
made by the Director of the Office of Professional 
Responsibility, a practitioner must provide the Direc-
tor of the Office of Professional Responsibility with 
any information the practitioner has concerning an 
inquiry by the Director of the Office of Professional 
Responsibility into an alleged violation of the regula-
tions in this part by any person, and to testify regard-
ing this information in any proceeding instituted un-
der this part, unless the practitioner believes in good 
faith and on reasonable grounds that the information 
is privileged.

(c) Interference with a proper and lawful request 
for records or information. A practitioner may not 
interfere, or attempt to interfere, with any proper and 
lawful effort by the Internal Revenue Service, its of-
ficers or employees, or the Director of the Office of 
Professional Responsibility, or his or her employ-
ees, to obtain any record or information unless the 
practitioner believes in good faith and on reasonable 
grounds that the record or information is privileged.
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§ 10.21 Knowledge of client’s omission.

A practitioner who, having been retained by a client 
with respect to a matter administered by the Internal 
Revenue Service, knows that the client has not com-
plied with the revenue laws of the United States or 
has made an error in or omission from any return, 
document, affidavit, or other paper which the client 
submitted or executed under the revenue laws of the 
United States, must advise the client promptly of 
the fact of such noncompliance, error, or omission. 
The practitioner must advise the client of the conse-
quences as provided under the Code and regulations 
of such noncompliance, error, or omission.

§ 10.22 Diligence as to accuracy.

(a) In general. A practitioner must exercise due 
diligence — 

(1) In preparing or assisting in the preparation of, 
approving, and filing tax returns, documents, affida-
vits, and other papers relating to Internal Revenue 
Service matters; 

(2) In determining the correctness of oral or writ-
ten representations made by the practitioner to the 
Department of the Treasury; and

(3) In determining the correctness of oral or writ-
ten representations made by the practitioner to cli-
ents with reference to any matter administered by the 
Internal Revenue Service.

(b) Reliance on others. Except as provided in §§ 
10.34, 10.35 and 10.37, a practitioner will be pre-
sumed to have exercised due diligence for purposes 
of this section if the practitioner relies on the work 
product of another person and the practitioner used 
reasonable care in engaging, supervising, training, 
and evaluating the person, taking proper account of 
the nature of the relationship between the practitio-
ner and the person.

(c) Effective/applicability date. This section is ap-
plicable on September 26, 2007.

§ 10.23 Prompt disposition of pending matters.

A practitioner may not unreasonably delay the 

prompt disposition of any matter before the Internal 
Revenue Service.

§ 10.24 Assistance from or to disbarred or sus-
pended persons and former Internal Revenue 
Service employees.

A practitioner may not, knowingly and directly or 
indirectly:

(a) Accept assistance from or assist any person who 
is under disbarment or suspension from practice be-
fore the Internal Revenue Service if the assistance 
relates to a matter or matters constituting practice 
before the Internal Revenue Service.

(b) Accept assistance from any former government 
employee where the provisions of § 10.25 or any 
Federal law would be violated.

§ 10.25 Practice by former government employees, 
their partners and their associates.

(a) Definitions. For purposes of this section — 
(1) Assist means to act in such a way as to advise, 

furnish information to, or otherwise aid another per-
son, directly, or indirectly.

(2) Government employee is an officer or employ-
ee of the United States or any agency of the United 
States, including a special Government employee as 
defined in 18 U.S.C. 202(a), or of the District of Co-
lumbia, or of any State, or a member of Congress or 
of any State legislature.

(3) Member of a firm is a sole practitioner or an 
employee or associate thereof, or a partner, stock-
holder, associate, affiliate or employee of a partner-
ship, joint venture, corporation, professional associa-
tion or other affiliation of two or more practitioners 
who represent nongovernmental parties.

(4) Particular matter involving specific parties is 
defined at 5 CFR 2637.201(c), or superseding post-
employment regulations issued by the U.S. Office of 
Government Ethics. 

(5) Rule includes Treasury regulations, whether 
issued or under preparation for issuance as notices 
of proposed rulemaking or as Treasury decisions, 
revenue rulings, and revenue procedures pub-
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lished in the Internal Revenue Bulletin (see 26 CFR 
601.601(d)(2)(ii)(b)).

(b) General rules — 
(1) No former Government employee may, subse-

quent to Government employment, represent anyone 
in any matter administered by the Internal Revenue 
Service if the representation would violate 18 U.S.C. 
207 or any other laws of the United States.

(2) No former Government employee who per-
sonally and substantially participated in a particular 
matter involving specific parties may, subsequent to 
Government employment, represent or knowingly 
assist, in that particular matter, any person who is or 
was a specific party to that particular matter.

(3) A former Government employee who within 
a period of one year prior to the termination of Gov-
ernment employment had official responsibility for a 
particular matter involving specific parties may not, 
within two years after Government employment is 
ended, represent in that particular matter any person 
who is or was a specific party to that particular mat-
ter.

(4) No former Government employee may, with-
in one year after Government employment is ended, 
communicate with or appear before, with the intent 
to influence, any employee of the Treasury Depart-
ment in connection with the publication, withdrawal, 
amendment, modification, or interpretation of a rule 
the development of which the former Government 
employee participated in, or for which, within a pe-
riod of one year prior to the termination of Govern-
ment employment, the former government employee 
had official responsibility. This paragraph (b)(4) does 
not, however, preclude any former employee from 
appearing on one’s own behalf or from representing a 
taxpayer before the Internal Revenue Service in con-
nection with a particular matter involving specific 
parties involving the application or interpretation of 
a rule with respect to that particular matter, provided 
that the representation is otherwise consistent with 
the other provisions of this section and the former 
employee does not utilize or disclose any confiden-
tial information acquired by the former employee in 
the development of the rule.

(c) Firm representation — 

(1) No member of a firm of which a former Gov-
ernment employee is a member may represent or 
knowingly assist a person who was or is a specific 
party in any particular matter with respect to which 
the restrictions of paragraph (b)(2) of this section 
apply to the former Government employee, in that 
particular matter, unless the firm isolates the former 
Government employee in such a way to ensure that 
the former Government employee cannot assist in 
the representation. 

(2) When isolation of a former Government em-
ployee is required under paragraph (c)(1) of this sec-
tion, a statement affirming the fact of such isolation 
must be executed under oath by the former Govern-
ment employee and by another member of the firm 
acting on behalf of the firm. The statement must 
clearly identify the firm, the former Government em-
ployee, and the particular matter(s) requiring isola-
tion. The statement must be retained by the firm and, 
upon request, provided to the Director of the Office 
of Professional Responsibility.

(d) Pending representation. The provisions of this 
regulation will govern practice by former Govern-
ment employees, their partners and associates with 
respect to representation in particular matters involv-
ing specific parties where actual representation com-
menced before the effective date of this regulation.

(e) Effective/applicability date. This section is ap-
plicable on September 26, 2007.

§ 10.26 Notaries.

A practitioner may not take acknowledgments, ad-
minister oaths, certify papers, or perform any official 
act as a notary public with respect to any matter ad-
ministered by the Internal Revenue Service and for 
which he or she is employed as counsel, attorney, or 
agent, or in which he or she may be in any way in-
terested.

§ 10.27 Fees.

(a) In general. A practitioner may not charge an un-
conscionable fee in connection with any matter be-
fore the Internal Revenue Service.
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(b) Contingent fees —
(1) Except as provided in paragraphs (b)(2), (3), 

and (4) of this section, a practitioner may not charge 
a contingent fee for services rendered in connection 
with any matter before the Internal Revenue Ser-
vice.

(2) A practitioner may charge a contingent fee for 
services rendered in connection with the Service’s 
examination of, or challenge to —

(i) An original tax return; or
(ii) An amended return or claim for refund or 

credit where the amended return or claim for refund 
or credit was filed within 120 days of the taxpayer 
receiving a written notice of the examination of, or a 
written challenge to the original tax return. 

(3) A practitioner may charge a contingent fee 
for services rendered in connection with a claim for 
credit or refund filed solely in connection with the 
determination of statutory interest or penalties as-
sessed by the Internal Revenue Service. 

(4) A practitioner may charge a contingent fee for 
services rendered in connection with any judicial pro-
ceeding arising under the Internal Revenue Code.

(c) Definitions. For purposes of this section — 
(1) Contingent fee is any fee that is based, in 

whole or in part, on whether or not a position taken 
on a tax return or other filing avoids challenge by the 
Internal Revenue Service or is sustained either by the 
Internal Revenue Service or in litigation. A contin-
gent fee includes a fee that is based on a percentage 
of the refund reported on a return, that is based on a 
percentage of the taxes saved, or that otherwise de-
pends on the specific result attained. A contingent fee 
also includes any fee arrangement in which the prac-
titioner will reimburse the client for all or a portion 
of the client’s fee in the event that a position taken 
on a tax return or other filing is challenged by the 
Internal Revenue Service or is not sustained, whether 
pursuant to an indemnity agreement, a guarantee, re-
scission rights, or any other arrangement with a simi-
lar effect. 

(2) Matter before the Internal Revenue Service 
includes tax planning and advice, preparing or filing 
or assisting in preparing or filing returns or claims 
for refund or credit, and all matters connected with a 

presentation to the Internal Revenue Service or any 
of its officers or employees relating to a taxpayer’s 
rights, privileges, or liabilities under laws or regula-
tions administered by the Internal Revenue Service. 
Such presentations include, but are not limited to, 
preparing and filing documents, corresponding and 
communicating with the Internal Revenue Service, 
rendering written advice with respect to any entity, 
transaction, plan or arrangement, and representing a 
client at conferences, hearings, and meetings. 

(d) Effective/applicability date. This section is 
applicable for fee arrangements entered into after 
March 26, 2008.

§ 10.28 Return of client’s records.

(a) In general, a practitioner must, at the request of 
a client, promptly return any and all records of the 
client that are necessary for the client to comply with 
his or her Federal tax obligations. The practitioner 
may retain copies of the records returned to a client. 
The existence of a dispute over fees generally does 
not relieve the practitioner of his or her responsibility 
under this section. Nevertheless, if applicable state 
law allows or permits the retention of a client’s re-
cords by a practitioner in the case of a dispute over 
fees for services rendered, the practitioner need only 
return those records that must be attached to the tax-
payer’s return. The practitioner, however, must pro-
vide the client with reasonable access to review and 
copy any additional records of the client retained by 
the practitioner under state law that are necessary for 
the client to comply with his or her Federal tax obli-
gations.

(b) For purposes of this section — Records of the 
client include all documents or written or electronic 
materials provided to the practitioner, or obtained 
by the practitioner in the course of the practitioner’s 
representation of the client, that preexisted the reten-
tion of the practitioner by the client. The term also 
includes materials that were prepared by the client or 
a third party (not including an employee or agent of 
the practitioner) at any time and provided to the prac-
titioner with respect to the subject matter of the rep-
resentation. The term also includes any return, claim 
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for refund, schedule, affidavit, appraisal or any other 
document prepared by the practitioner, or his or her 
employee or agent, that was presented to the client 
with respect to a prior representation if such docu-
ment is necessary for the taxpayer to comply with his 
or her current Federal tax obligations. The term does 
not include any return, claim for refund, schedule, 
affidavit, appraisal or any other document prepared 
by the practitioner or the practitioner’s firm, em-
ployees or agents if the practitioner is withholding 
such document pending the client’s performance of 
its contractual obligation to pay fees with respect to 
such document.

§ 10.29 Conflicting interests.

(a) Except as provided by paragraph (b) of this sec-
tion, a practitioner shall not represent a client before 
the Internal Revenue Service if the representation 
involves a conflict of interest. A conflict of interest 
exists if —

(1) The representation of one client will be di-
rectly adverse to another client; or

(2) There is a significant risk that the representa-
tion of one or more clients will be materially limited 
by the practitioner’s responsibilities to another cli-
ent, a former client or a third person, or by a personal 
interest of the practitioner.

(b) Notwithstanding the existence of a conflict of 
interest under paragraph (a) of this section, the prac-
titioner may represent a client if —

(1) The practitioner reasonably believes that the 
practitioner will be able to provide competent and 
diligent representation to each affected client;

(2) The representation is not prohibited by law; 
and 

(3) Each affected client waives the conflict of in-
terest and gives informed consent, confirmed in writ-
ing by each affected client, at the time the existence 
of the conflict of interest is known by the practitioner. 
The confirmation may be made within a reasonable 
period of time after the informed consent, but in no 
event later than 30 days.

(c) Copies of the written consents must be retained 
by the practitioner for at least 36 months from the 

date of the conclusion of the representation of the 
affected clients, and the written consents must be 
provided to any officer or employee of the Internal 
Revenue Service on request.

(d) Effective/applicability date. This section is ap-
plicable on September 26, 2007.

§ 10.30 Solicitation.

(a) Advertising and solicitation restrictions.
(1) A practitioner may not, with respect to any 

Internal Revenue Service matter, in any way use or 
participate in the use of any form of public commu-
nication or private solicitation containing a false, 
fraudulent, or coercive statement or claim; or a mis-
leading or deceptive statement or claim. Enrolled 
agents or enrolled retirement plan agents, in describ-
ing their professional designation, may not utilize the 
term of art “certified” or imply an employer/employ-
ee relationship with the Internal Revenue Service. 
Examples of acceptable descriptions for enrolled 
agents are “enrolled to represent taxpayers before 
the Internal Revenue Service,” “enrolled to practice 
before the Internal Revenue Service,” and “admit-
ted to practice before the Internal Revenue Service.” 
Similarly, examples of acceptable descriptions for 
enrolled retirement plan agents are “enrolled to rep-
resent taxpayers before the Internal Revenue Service 
as a retirement plan agent” and “enrolled to practice 
before the Internal Revenue Service as a retirement 
plan agent.”

(2) A practitioner may not make, directly or 
indirectly, an uninvited written or oral solicitation 
of employment in matters related to the Internal 
Revenue Service if the solicitation violates Federal 
or State law or other applicable rule, e.g., attorneys 
are precluded from making a solicitation that is 
prohibited by conduct rules applicable to all attorneys 
in their State(s) of licensure. Any lawful solicitation 
made by or on behalf of a practitioner eligible to 
practice before the Internal Revenue Service must, 
nevertheless, clearly identify the solicitation as 
such and, if applicable, identify the source of the 
information used in choosing the recipient.

(b) Fee information.
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(1)(i) A practitioner may publish the availability 
of a written schedule of fees and disseminate the fol-
lowing fee information — 

(A) Fixed fees for specific routine services.
(B) Hourly rates.
(C) Range of fees for particular services.
(D) Fee charged for an initial consultation.

(ii) Any statement of fee information concern-
ing matters in which costs may be incurred must in-
clude a statement disclosing whether clients will be 
responsible for such costs.

(2) A practitioner may charge no more than the 
rate(s) published under paragraph (b)(1) of this sec-
tion for at least 30 calendar days after the last date on 
which the schedule of fees was published.

(c) Communication of fee information. Fee infor-
mation may be communicated in professional lists, 
telephone directories, print media, mailings, and 
electronic mail, facsimile, hand delivered flyers, ra-
dio, television, and any other method. The method 
chosen, however, must not cause the communica-
tion to become untruthful, deceptive, or otherwise in 
violation of this part. A practitioner may not persist 
in attempting to contact a prospective client if the 
prospective client has made it known to the practi-
tioner that he or she does not desire to be solicited. 
In the case of radio and television broadcasting, the 
broadcast must be recorded and the practitioner must 
retain a recording of the actual transmission. In the 
case of direct mail and e-commerce communica-
tions, the practitioner must retain a copy of the actual 
communication, along with a list or other description 
of persons to whom the communication was mailed 
or otherwise distributed. The copy must be retained 
by the practitioner for a period of at least 36 months 
from the date of the last transmission or use.

(d) Improper associations. A practitioner may not, 
in matters related to the Internal Revenue Service, 
assist, or accept assistance from, any person or entity 
who, to the knowledge of the practitioner, obtains 
clients or otherwise practices in a manner forbidden 
under this section. 

(e) Effective/applicability date. This section is ap-
plicable on September 26, 2007.

(Approved by the Office of Management and Budget 
under Control No. 1545-1726)

§ 10.31 Negotiation of taxpayer checks.

A practitioner who prepares tax returns may not en-
dorse or otherwise negotiate any check issued to a 
client by the government in respect of a Federal tax 
liability.

§ 10.32 Practice of law.

Nothing in the regulations in this part may be con-
strued as authorizing persons not members of the bar 
to practice law.

§ 10.33 Best practices for tax advisors.

(a) Best practices. Tax advisors should provide cli-
ents with the highest quality representation concern-
ing Federal tax issues by adhering to best practices in 
providing advice and in preparing or assisting in the 
preparation of a submission to the Internal Revenue 
Service. In addition to compliance with the standards 
of practice provided elsewhere in this part, best prac-
tices include the following:

(1) Communicating clearly with the client re-
garding the terms of the engagement. For example, 
the advisor should determine the client’s expected 
purpose for and use of the advice and should have 
a clear understanding with the client regarding the 
form and scope of the advice or assistance to be ren-
dered.

(2) Establishing the facts, determining which 
facts are relevant, evaluating the reasonableness of 
any assumptions or representations, relating the ap-
plicable law (including potentially applicable judi-
cial doctrines) to the relevant facts, and arriving at a 
conclusion supported by the law and the facts.

(3) Advising the client regarding the import of 
the conclusions reached, including, for example, 
whether a taxpayer may avoid accuracy-related pen-
alties under the Internal Revenue Code if a taxpayer 
acts in reliance on the advice.

(4) Acting fairly and with integrity in practice be-



Page 21

fore the Internal Revenue Service.
(b) Procedures to ensure best practices for tax ad-

visors. Tax advisors with responsibility for oversee-
ing a firm’s practice of providing advice concerning 
Federal tax issues or of preparing or assisting in the 
preparation of submissions to the Internal Revenue 
Service should take reasonable steps to ensure that 
the firm’s procedures for all members, associates, 
and employees are consistent with the best practices 
set forth in paragraph (a) of this section.

(c) Applicability date. This section is effective after 
June 20, 2005.

§ 10.34 Standards with respect to tax returns and 
documents, affidavits and other papers. 

(a) [Reserved] 
(b) Documents, affidavits and other papers — 

(1) A practitioner may not advise a client to take 
a position on a document, affidavit or other paper 
submitted to the Internal Revenue Service unless the 
position is not frivolous. 

(2) A practitioner may not advise a client to sub-
mit a document, affidavit or other paper to the Inter-
nal Revenue Service — 

(i) The purpose of which is to delay or impede 
the administration of the Federal tax laws;

(ii) That is frivolous; or
(iii) That contains or omits information in a 

manner that demonstrates an intentional disregard of 
a rule or regulation unless the practitioner also ad-
vises the client to submit a document that evidences 
a good faith challenge to the rule or regulation. 

(c) Advising clients on potential penalties — 
(1) A practitioner must inform a client of any 

penalties that are reasonably likely to apply to the 
client with respect to — 

(i) A position taken on a tax return if — 
(A) The practitioner advised the client with 

respect to the position; or
(B) The practitioner prepared or signed the tax 

return; and
(ii) Any document, affidavit or other paper sub-

mitted to the Internal Revenue Service.
(2) The practitioner also must inform the client 

of any opportunity to avoid any such penalties by 
disclosure, if relevant, and of the requirements for 
adequate disclosure.

(3) This paragraph (c) applies even if the prac-
titioner is not subject to a penalty under the Internal 
Revenue Code with respect to the position or with 
respect to the document, affidavit or other paper sub-
mitted.

(d) Relying on information furnished by clients. A 
practitioner advising a client to take a position on a 
tax return, document, affidavit or other paper submit-
ted to the Internal Revenue Service, or preparing or 
signing a tax return as a preparer, generally may rely 
in good faith without verification upon information 
furnished by the client. The practitioner may not, 
however, ignore the implications of information fur-
nished to, or actually known by, the practitioner, and 
must make reasonable inquiries if the information as 
furnished appears to be incorrect, inconsistent with 
an important fact or another factual assumption, or 
incomplete.

(e) [Reserved]
(f) Effective/applicability date. Section 10.34 is 

applicable to tax returns, documents, affidavits, and 
other papers filed on or after September 26, 2007.

§ 10.35 Requirements for covered opinions.

(a) A practitioner who provides a covered opinion 
shall comply with the standards of practice in this 
section.

(b) Definitions. For purposes of this subpart — 
(1) A practitioner includes any individual de-

scribed in §10.2(a)(5).
(2) Covered opinion — 

(i) In general. A covered opinion is written 
advice (including electronic communications) by a 
practitioner concerning one or more Federal tax is-
sues arising from — 

(A) A transaction that is the same as or sub-
stantially similar to a transaction that, at the time the 
advice is rendered, the Internal Revenue Service has 
determined to be a tax avoidance transaction and 
identified by published guidance as a listed transac-
tion under 26 CFR 1.6011-4(b)(2);
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(B) Any partnership or other entity, any in-
vestment plan or arrangement, or any other plan or 
arrangement, the principal purpose of which is the 
avoidance or evasion of any tax imposed by the In-
ternal Revenue Code; or

(C) Any partnership or other entity, any in-
vestment plan or arrangement, or any other plan or 
arrangement, a significant purpose of which is the 
avoidance or evasion of any tax imposed by the In-
ternal Revenue Code if the written advice — 

(1) Is a reliance opinion;
(2) Is a marketed opinion;
(3) Is subject to conditions of confidentiality;

or
(4) Is subject to contractual protection.

(ii) Excluded advice. A covered opinion does 
not include — 

(A) Written advice provided to a client dur-
ing the course of an engagement if a practitioner is 
reasonably expected to provide subsequent written 
advice to the client that satisfies the requirements of 
this section;

(B) Written advice, other than advice described 
in paragraph (b)(2)(i)(A) of this section (concerning 
listed transactions) or paragraph (b)(2)(i)(B) of this 
section (concerning the principal purpose of avoid-
ance or evasion) that — 

(1) Concerns the qualification of a qualified 
plan;

(2) Is a State or local bond opinion; or
(3) Is included in documents required to be 

filed with the Securities and Exchange Commission.
(C) Written advice prepared for and provided 

to a taxpayer, solely for use by that taxpayer, after 
the taxpayer has filed a tax return with the Internal 
Revenue Service reflecting the tax benefits of the 
transaction. The preceding sentence does not apply 
if the practitioner knows or has reason to know that 
the written advice will be relied upon by the taxpayer 
to take a position on a tax return (including for these 
purposes an amended return that claims tax benefits 
not reported on a previously filed return) filed after 
the date on which the advice is provided to the tax-
payer;

(D) Written advice provided to an employer 

by a practitioner in that practitioner’s capacity as an 
employee of that employer solely for purposes of de-
termining the tax liability of the employer; or 

(E) Written advice that does not resolve a Fed-
eral tax issue in the taxpayer’s favor, unless the ad-
vice reaches a conclusion favorable to the taxpayer 
at any confidence level (e.g., not frivolous, realistic 
possibility of success, reasonable basis or substantial 
authority) with respect to that issue. If written advice 
concerns more than one Federal tax issue, the advice 
must comply with the requirements of paragraph (c) 
of this section with respect to any Federal tax issue 
not described in the preceding sentence. 

(3) A Federal tax issue is a question concerning 
the Federal tax treatment of an item of income, gain, 
loss, deduction, or credit, the existence or absence of 
a taxable transfer of property, or the value of prop-
erty for Federal tax purposes. For purposes of this 
subpart, a Federal tax issue is significant if the In-
ternal Revenue Service has a reasonable basis for a 
successful challenge and its resolution could have a 
significant impact, whether beneficial or adverse and 
under any reasonably foreseeable circumstance, on 
the overall Federal tax treatment of the transaction(s) 
or matter(s) addressed in the opinion. 

(4) Reliance opinion — 
(i) Written advice is a reliance opinion if the ad-

vice concludes at a confidence level of at least more 
likely than not a greater than 50 percent likelihood) 
that one or more significant Federal tax issues would 
be resolved in the taxpayer’s favor. 

(ii) For purposes of this section, written advice, 
other than advice described in paragraph (b)(2)(i)(A) 
of this section (concerning listed transactions) or 
paragraph (b)(2)(i)(B) of this section (concerning 
the principal purpose of avoidance or evasion), is not 
treated as a reliance opinion if the practitioner prom-
inently discloses in the written advice that it was not 
intended or written by the practitioner to be used, and 
that it cannot be used by the taxpayer, for the pur-
pose of avoiding penalties that may be imposed on 
the taxpayer. 

(5) Marketed opinion — 
(i) Written advice is a marketed opinion if the 

practitioner knows or has reason to know that the 
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written advice will be used or referred to by a per-
son other than the practitioner (or a person who is 
a member of, associated with, or employed by the 
practitioner’s firm) in promoting, marketing or rec-
ommending a partnership or other entity, investment 
plan or arrangement to one or more taxpayer(s). 

(ii) For purposes of this section, written advice, 
other than advice described in paragraph (b)(2)(i)(A) 
of this section (concerning listed transactions) or 
paragraph (b)(2)(i)(B) of this section (concerning 
the principal purpose of avoidance or evasion), is 
not treated as a marketed opinion if the practitioner 
prominently discloses in the written advice that — 

(A) The advice was not intended or written by 
the practitioner to be used, and that it cannot be used 
by any taxpayer, for the purpose of avoiding penal-
ties that may be imposed on the taxpayer;

(B) The advice was written to support the pro-
motion or marketing of the transaction(s) or matter(s) 
addressed by the written advice; and

(C) The taxpayer should seek advice based on 
the taxpayer’s particular circumstances from an in-
dependent tax advisor. 

(6) Conditions of confidentiality. Written advice 
is subject to conditions of confidentiality if the prac-
titioner imposes on one or more recipients of the 
written advice a limitation on disclosure of the tax 
treatment or tax structure of the transaction and the 
limitation on disclosure protects the confidentiality of 
that practitioner’s tax strategies, regardless of wheth-
er the limitation on disclosure is legally binding. A 
claim that a transaction is proprietary or exclusive is 
not a limitation on disclosure if the practitioner con-
firms to all recipients of the written advice that there 
is no limitation on disclosure of the tax treatment or 
tax structure of the transaction that is the subject of 
the written advice. 

(7) Contractual protection. Written advice is 
subject to contractual protection if the taxpayer has 
the right to a full or partial refund of fees paid to the 
practitioner (or a person who is a member of, associ-
ated with, or employed by the practitioner’s firm) if 
all or a part of the intended tax consequences from 
the matters addressed in the written advice are not 
sustained, or if the fees paid to the practitioner (or 

a person who is a member of, associated with, or 
employed by the practitioner’s firm) are contingent 
on the taxpayer’s realization of tax benefits from the 
transaction. All the facts and circumstances relating 
to the matters addressed in the written advice will 
be considered when determining whether a fee is re-
fundable or contingent, including the right to reim-
bursements of amounts that the parties to a transac-
tion have not designated as fees or any agreement to 
provide services without reasonable compensation. 

(8) Prominently disclosed. An item is prominent-
ly disclosed if it is readily apparent to a reader of the 
written advice. Whether an item is readily apparent 
will depend on the facts and circumstances surround-
ing the written advice including, but not limited to, 
the sophistication of the taxpayer and the length of 
the written advice. At a minimum, to be prominently 
disclosed an item must be set forth in a separate sec-
tion (and not in a footnote) in a typeface that is the 
same size or larger than the typeface of any discus-
sion of the facts or law in the written advice.

(9) State or local bond opinion. A State or lo-
cal bond opinion is written advice with respect to a 
Federal tax issue included in any materials delivered 
to a purchaser of a State or local bond in connec-
tion with the issuance of the bond in a public or pri-
vate offering, including an official statement (if one 
is prepared), that concerns only the excludability of 
interest on a State or local bond from gross income 
under section 103 of the Internal Revenue Code, the 
application of section 55 of the Internal Revenue 
Code to a State or local bond, the status of a State or 
local bond as a qualified tax-exempt obligation un-
der section 265 (b)(3) of the Internal Revenue Code, 
the status of a State or local bond as a qualified zone 
academy bond under section 1397E of the Internal 
Revenue Code, or any combination of the above. 

(10) The principal purpose. For purposes of this 
section, the principal purpose of a partnership or oth-
er entity, investment plan or arrangement, or other 
plan or arrangement is the avoidance or evasion of 
any tax imposed by the Internal Revenue Code if that 
purpose exceeds any other purpose. The principal 
purpose of a partnership or other entity, investment 
plan or arrangement, or other plan or arrangement is 
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not to avoid or evade Federal tax if that partnership, 
entity, plan or arrangement has as its purpose the 
claiming of tax benefits in a manner consistent with 
the statute and Congressional purpose. A partnership, 
entity, plan or arrangement may have a significant 
purpose of avoidance or evasion even though it does 
not have the principal purpose of avoidance or eva-
sion under this paragraph (b)(10).

(c) Requirements for covered opinions. A practitio-
ner providing a covered opinion must comply with 
each of the following requirements. 

(1) Factual matters.
(i) The practitioner must use reasonable efforts 

to identify and ascertain the facts, which may relate 
to future events if a transaction is prospective or pro-
posed, and to determine which facts are relevant. The 
opinion must identify and consider all facts that the 
practitioner determines to be relevant. 

(ii) The practitioner must not base the opinion 
on any unreasonable factual assumptions (including 
assumptions as to future events). An unreasonable 
factual assumption includes a factual assumption 
that the practitioner knows or should know is incor-
rect or incomplete. For example, it is unreasonable to 
assume that a transaction has a business purpose or 
that a transaction is potentially profitable apart from 
tax benefits. A factual assumption includes reliance 
on a projection, financial forecast or appraisal. It is 
unreasonable for a practitioner to rely on a projec-
tion, financial forecast or appraisal if the practitioner 
knows or should know that the projection, financial 
forecast or appraisal is incorrect or incomplete or was 
prepared by a person lacking the skills or qualifica-
tions necessary to prepare such projection, financial 
forecast or appraisal. The opinion must identify in a 
separate section all factual assumptions relied upon 
by the practitioner. 

(iii) The practitioner must not base the opinion 
on any unreasonable factual representations, state-
ments or findings or of the taxpayer or any other per-
son. An unreasonable factual representation includes 
a factual representation that the practitioner knows 
or should know is incorrect or incomplete. For exam-
ple, a practitioner may not rely on a factual represen-
tation that a transaction has a business purpose if the 

representation does not include a specific description 
of the business purpose or the practitioner knows or 
should know that the representation is incorrect or 
incomplete. The opinion must identify in a separate 
section all factual representations, statements or finds 
of the taxpayer relied upon by the practitioner.

(2) Relate law to facts.
(i) The opinion must relate the applicable law 

(including potentially applicable judicial doctrines) 
to the relevant facts. 

(ii) The practitioner must not assume the favor-
able resolution of any significant Federal tax issue 
except as provided in paragraphs (c)(3)(v) and (d) 
of this section, or otherwise base an opinion on any 
unreasonable legal assumptions, representations, or 
conclusions.

(iii) The opinion must not contain internally in-
consistent legal analyses or conclusions. 

(3) Evaluation of significant Federal tax issues
—

(i) In general. The opinion must consider all 
significant Federal tax issues except as provided in 
paragraphs (c)(3)(v) and (d) of this section.

(ii) Conclusion as to each significant Federal 
tax issues. The opinion must provide the practitio-
ner’s conclusion as to the likelihood that the taxpayer 
will prevail on the merits with respect to each signifi-
cant Federal tax issue considered in the opinion. If 
the practitioner is unable to reach a conclusion with 
respect to one or more of those issues, the opinion 
must state that the practitioner is unable to reach a 
conclusion with respect to those issues. The opinion 
must describe the reasons for the conclusions, in-
cluding the facts and analysis supporting the conclu-
sions, or describe the reasons that the practitioner is 
unable to reach a conclusion as to one or more issues. 
If the practitioner fails to reach a conclusion at the 
confidence level of at least more likely than not with 
respect to one or more significant Federal tax issues 
considered, the opinion must include the appropri-
ate disclosure(s) required under paragraph (e) of this 
section.

(iii) Evaluation based on chances of success on 
the merits. In evaluating the significant Federal tax 
issues addressed in the opinion, the practitioner must 
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not take into account the possibility that a tax return 
will not be audited, that an issue will not be raised on 
audit, or that an issue will be resolved through settle-
ment if raised.

(iv) Marketed opinions. In the case of a mar-
keted opinion, the opinion must provide the practi-
tioner’s conclusion that the taxpayer will prevail on 
the merits at a confidence level of at least more likely 
than not with respect to each significant Federal tax 
issue. If the practitioner is unable to reach a more 
likely than not conclusion with respect to each sig-
nificant Federal tax issue, the practitioner must not 
provide the marketed opinion, but may provide writ-
ten advice that satisfies the requirements in paragraph 
(b)(5)(ii) of this section.

(v) Limited scope opinions. (A) The practitio-
ner may provide an opinion that considers less than 
all of the significant Federal tax issues if — 

(1) The practitioner and the taxpayer agree that 
the scope of the opinion and the taxpayer’s poten-
tial reliance on the opinion for purposes of avoiding 
penalties that may be imposed on the taxpayer are 
limited to the Federal tax issue(s) addressed in the 
opinion;

(2) The opinion is not advice described in para-
graph (b)(2)(i)(A) of this section (concerning listed 
transactions), paragraph (b)(2)(i)(B) of this section 
(concerning the principal purpose of avoidance or 
evasion) or paragraph (b)(5) of this section (a mar-
keted opinion); and 

(3) The opinion includes the appropriate 
disclosure(s) required under paragraph (e) of this 
section.

(B) A practitioner may make reasonable as-
sumptions regarding the favorable resolution of a 
Federal tax issue (as assumed issue) for purposes of 
providing an opinion on less than all of the signifi-
cant Federal tax issues as provided in this paragraph 
(c)(3)(v). The opinion must identify in a separate 
section all issues for which the practitioner assumed 
a favorable resolution.

(4) Overall conclusion.
(i) The opinion must provide the practitioner’s 

overall conclusion as to the likelihood that the Fed-
eral tax treatment of the transaction or matter that is 

the subject of the opinion is the proper treatment and 
the reasons for that conclusion. If the practitioner is 
unable to reach an overall conclusion, the opinion 
must state that the practitioner is unable to reach and 
overall conclusion and describe the reasons for the 
practitioner’s inability to reach a conclusion.

(ii) In the case of a marketed opinion, the opin-
ion must provide the practitioner’s overall conclusion 
that the Federal tax treatment of the transaction or 
matter that is the subject of the opinion is the proper 
treatment at a confidence level of at least more likely 
than not.

(d) Competence to provide opinion; reliance on 
opinions of others.

(1) The practitioner must be knowledgeable in 
all of the aspects of Federal tax law relevant to the 
opinion being rendered, except that the practitioner 
may rely on the opinion of another practitioner with 
respect to one or more significant Federal tax issues, 
unless the practitioner knows or should know that the 
opinion of the other practitioner should not be relied 
on. If a practitioner relies on the opinion of another 
practitioner, the relying practitioner’s opinion must 
identify the other opinion and set forth the conclu-
sions reached in the other opinion. 

(2) The practitioner must be satisfied that the 
combined analysis of the opinions, taken as a whole, 
and the overall conclusion, if any, satisfy the require-
ments of this section.

(e) Required disclosures. A covered opinion must 
contain all of the following disclosures that apply 
—

(1) Relationship between promoter and practitio-
ner. An opinion must prominently disclose the exis-
tence of — 

(i) Any compensation arrangement, such as a re-
ferral fee or a fee-sharing arrangement, between the 
practitioner (or the practitioner’s firm or any person 
who is a member of, associated with, or employed by 
the practitioner’s firm) and any person (other than the 
client for whom the opinion is prepared) with respect 
to promoting, marketing or recommending the entity, 
plan, or arrangement (or a substantially similar ar-
rangement) that is the subject of the opinion; or

(ii) Any referral agreement between the practi-
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tioner (or the practitioner’s firm or any person who 
is a member of, associated with, or employed by the 
practitioner’s firm) and a person (other than the cli-
ent for whom the opinion is prepared) engaged in 
promoting, marketing or recommending the entity, 
plan, or arrangement (or a substantially similar ar-
rangement) that is the subject of the opinion.

(2) Marketed opinions. A marketed opinion must 
prominently disclose that — 

(i) The opinion was written to support the pro-
motion or marketing of the transaction(s) or matter(s) 
addressed in the opinion; and

(ii) The taxpayer should seek advice based on 
the taxpayer’s particular circumstances from an in-
dependent tax advisor.

(3) Limited scope opinions. A limited scope opin-
ion must prominently disclose that — 

(i) The opinion is limited to the one or more 
Federal tax issues addressed in the opinion;

(ii) Additional issues may exist that could affect 
the Federal tax treatment of the transaction or matter 
that is the subject of the opinion and the opinion does 
not consider or provide a conclusion with respect to 
any additional issues; and

(iii) With respect to any significant Federal tax 
issues outside the limited scope of the opinion, the 
opinion was not written, and cannot be used by the 
taxpayer, for the purpose of avoiding penalties that 
may be imposed on the taxpayer.

(4) Opinions that fail to reach a more likely than 
not conclusion. An opinion that does not reach a con-
clusion at a confidence level of at least more likely 
than not with respect to a significant Federal tax is-
sue must prominently disclose that —

(i) The opinion does not reach a conclusion at a 
confidence level of at least more likely than not with 
respect to one or more significant Federal tax issues 
addressed by the opinion; and

(ii) With respect to those significant Federal 
tax issues, the opinion was not written, and cannot 
be used by the taxpayer, for the purpose of avoiding 
penalties that may be imposed on the taxpayer.

(5) Advice regarding required disclosures. In the 
case of any disclosure required under this section, 
the practitioner may not provide advice to any person 

that is contrary to or inconsistent with the required 
disclosure.

(f) Effect of opinion that meets these standards — 
(1) In general. An opinion that meets the require-

ments of this section satisfies the practitioner’s re-
sponsibilities under this section, but the persuasive-
ness of the opinion with regard to the tax issues in 
question and the taxpayer’s good faith reliance on 
the opinion will be determined separately under ap-
plicable provisions of the law and regulations.

(2) Standards for other written advice. A practi-
tioner who provides written advice that is not a cov-
ered opinion for purposes of this section is subject to 
the requirements of §10.37.

(g) Effective date. This section applies to written 
advice that is rendered after June 20, 2005.

§ 10.36 Procedures to ensure compliance.

(a) Requirements for covered opinions. Any practi-
tioner who has (or practitioners who have or share) 
principal authority and responsibility for overseeing 
a firm’s practice of providing advice concerning Fed-
eral tax issues must take reasonable steps to ensure 
that the firm has adequate procedures in effect for all 
members, associates, and employees for purposes of 
complying with §10.35. Any such practitioner will 
be subject to discipline for failing to comply with the 
requirements of this paragraph if — 

(1) The practitioner through willfulness, reckless-
ness, or gross incompetence does not take reasonable 
steps to ensure that the firm has adequate procedures 
to comply with §10.35, and one or more individuals 
who are members of, associated with, or employed 
by, the firm are, or have engaged in a pattern or prac-
tice, in connection with their practice with the firm, 
of failing to comply with §10.35; or

(2) The practitioner knows or should know that 
one or more individuals who are members of, asso-
ciated with, or employed by, the firm are, or have, 
engaged in a pattern or practice, in connection with 
their practice with the firm, that does not comply 
with §10.35 and the practitioner, through willful-
ness, recklessness, or gross incompetence, fails to 
take prompt action to correct the noncompliance. 
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(b) Effective date. This section is applicable after 
June 20, 2005. 

§ 10.37 Requirements for other written advice.

(a) Requirements. A practitioner must not give writ-
ten advice (including electronic communications) 
concerning one or more Federal tax issues if the 
practitioner bases the written advice on unreasonable 
factual or legal assumptions (including assumptions 
as to future events), unreasonably relies upon repre-
sentations, statements, findings or agreements of the 
taxpayer or any other person, does not consider all 
relevant facts that the practitioner knows or should 
know, or, in evaluating a Federal tax issue, takes into 
account the possibility that a tax return will not be 
audited, that an issue will not be raised on audit, or 
that an issue will be resolved through settlement if 
raised. All facts and circumstances, including the 
scope of the engagement and the type and specificity 
of the advice sought by the client will be considered 
in determining whether a practitioner has failed to 
comply with this section. In the case of an opinion 
the practitioner knows or has reason to know will be 
used or referred to by a person other than the prac-
titioner (or a person who is a member of, associated 
with, or employed by the practitioner’s firm) in pro-
moting, marketing or recommending to one or more 
taxpayers a partnership or other entity, investment 
plan or arrangement a significant purpose of which is 
the avoidance or evasion of any tax imposed by the 
Internal Revenue Code, the determination of whether 
a practitioner has failed to comply with this section 
will be made on the basis of a heightened standard of 
care because of the greater risk caused by the practi-
tioner’s lack of knowledge of the taxpayer’s particu-
lar circumstances.

(b) Effective date. This section applies to written 
advice that is rendered after June 20, 2005.

§ 10.38 Establishment of advisory committees.

(a) Advisory committees. To promote and maintain 
the public’s confidence in tax advisors, the Director 
of the Office of Professional Responsibility is autho-

rized to establish one or more advisory committees 
composed of at least five individuals authorized to 
practice before the Internal Revenue Service. The 
Director should ensure that membership of an advi-
sory committee is balanced among those who prac-
tice as attorneys, accountants, and enrolled agents. 
Under procedures prescribed by the Director, an 
advisory committee may review and make general 
recommendations regarding professional standards 
or best practices for tax advisors, including whether 
hypothetical conduct would give rise to a violation of 
§§10.35 or 10.36.

(b) Effective date. This section applies after De-
cember 20, 2004. 

Subpart C — Sanctions for Violation of the 
Regulations

§ 10.50 Sanctions.

(a) Authority to censure, suspend, or disbar. The 
Secretary of the Treasury, or delegate, after notice 
and an opportunity for a proceeding, may censure, 
suspend, or disbar any practitioner from practice be-
fore the Internal Revenue Service if the practitioner 
is shown to be incompetent or disreputable (within 
the meaning of §10.51), fails to comply with any 
regulation in this part (under the prohibited conduct 
standards of §10.52), or with intent to defraud, will-
fully and knowingly misleads or threatens a client or 
prospective client. Censure is a public reprimand. 

(b) Authority to disqualify. The Secretary of the 
Treasury, or delegate, after due notice and opportu-
nity for hearing, may disqualify any appraiser for a 
violation of these rules as applicable to appraisers.

(1) If any appraiser is disqualified pursuant to 
this subpart C, the appraiser is barred from present-
ing evidence or testimony in any administrative pro-
ceeding before the Department of the Treasury or the 
Internal Revenue Service, unless and until authorized 
to do so by the Director of the Office of Profession-
al Responsibility pursuant to §10.81, regardless of 
whether the evidence or testimony would pertain to 
an appraisal made prior to or after the effective date 
of disqualification.


